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 1.  TIME:  9:00   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT IN 
HEARING ON MOTION TO/FOR DGFS FILED BY GARLAND SHOWER DOOR INC 
* TENTATIVE RULING: * 
 
 
Motion has been withdrawn. The hearing is vacated. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT IN 
HEARING ON MOTION TO/FOR ISO OPP TO X-DEF ADGFS FILED BY KIPER 
DEVELOPMENT, INC., A CALIFORNIA CORPO 
* TENTATIVE RULING: * 
 
Kiper Development’s counsel represented at the 8/19 hearing that Kiper Development’s 
opposition is withdrawn. Accordingly, the hearing is vacated. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00869 
CASE NAME: GRIFFIN VS. SAFE SECURITY 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Based on the compliance statement, the Court orders that $68,377.13 be transferred to Silicon 
Valley Community foundation COVID-19 Coronavirus Regional Response Fund, and that the 
remaining attorney’s fees be released to counsel.  The amended judgment will be entered. 

  

 4.  TIME:  9:00   CASE#: MSC18-00956 
CASE NAME: EUBANKS VS YAPSTONE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing required. 
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 5.  TIME:  9:00   CASE#: MSC18-00956 
CASE NAME: EUBANKS VS YAPSTONE 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVL OF CLASS ACTION 
SETTLEMENT FILED BY IRMA EUBANKS 
* TENTATIVE RULING: * 
 
 Hearing required. 

  

 6.  TIME:  9:00   CASE#: MSC19-02040 
CASE NAME: SAMUEL CAMARISTA VS MERITAGE H 
HEARING ON MOTION TO/FOR AN ORDER SETTING AN ARBITRATION 
COMPLETION DATE FILED BY MERITAGE HOMES OF CALIFORNIA INC 
* TENTATIVE RULING: * 
 
             Defendant Meritage moves that the Court set a deadline for completion of arbitration in 

this matter.  Under the California Arbitration Act, Code of Civil Procedure section 1283.8 “gives 

the trial court the power, on petition of a party to the arbitration, to set a date by which the 

arbitration proceeding must be completed and the award rendered.” (Bosworth v. Whitmore 

(2006) 135 Cal.App.4th 536, 550.)   

Plaintiffs raise two threshold issues.  First, they assert that defendant must move to lift 

the stay before it can file the motion.  Section 1283.8 allows the time for the award to be fixed 

“within such time as the court orders on petition of a party to the arbitration.”  This does not 

expressly require that the stay be lifted in order to set a date.  Indeed, by referring to “a party to 

the arbitration,” it implies that the arbitration already is proceeding.  Moreover, it appears to fall 

within the court’s “vestigial jurisdiction” over certain matters related to the arbitration.  

(Titan/Value Equities Group, Inc. v. Superior Court (1994) 29 Cal.App.4th 482, 487-489.)   

Second, plaintiffs contend that the arbitration is solely pursuant to the Federal Arbitration 

Act, meaning that the relevant provision of state law does not apply; and (2) whether the 

circumstances justify such an order.  This Court previously found, however, that “[the 

contractual language unambiguously provides that the parties agree to arbitration under the 

FAA and CAA, with the FAA to control over any provision of the CAA that are inconsistent with 

the FAA.”  The FAA may lack a provision similar to section 1283.8, but that section is not 

inconsistent with the FAA.  Indeed, the compulsion of a completion date, under the proper 

circumstances, would appear to be consistent with the FAA’s goal of assuring prompt resolution 

of disputes.  

As to whether the circumstances warrant fixing a date, defendant argues that plaintiffs 

have delayed in bringing the matter to resolution.  The order compelling arbitration was issued 

on February 7, 2020.  Plaintiffs have not filed any arbitration demands, and when defense 

counsel inquired, plaintiffs’ counsel advised that they were pursuing settlements with various 

subcontractors.  In addition, the parties to a related action (Camarista v. Does), who do not 
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include Meritage, were participating in mediation appointed pursuant to a Case Management 

Order adopted by the Court.  Plaintiffs’ counsel advised that they did not intend to demand 

arbitration until the other case was resolved. 

Plaintiffs point out that matters were delayed by COVID-19, and that it was only in early 

2021 that the parties to the related matter agreed to mediation, and late April before the first 

session was held.  They argue that they “are attempting to narrow the issues involved in the 

arbitration to make the potential arbitration with Meritage more cost effective and expeditious.”  

As a factual matter, it may be correct that plaintiffs’ strategy will facilitate settlement, or it may be 

that proceeding with the arbitration will either resolve the issue or create countervailing pressure 

that helps lead to a negotiated resolution.  The Court need not resolve this issue, because it has 

compelled arbitration (thus, it is not a “potential” arbitration), and the arbitration must proceed in 

a timely manner. 

Some delay may be understandable, but the order compelling arbitration is now over a 

year-and-a-half old.  Indeed, the motion could have been brought earlier.  Meritage requests 

that the date be set for six months from the order.  Given the current status, that is an ambitious 

date.  The Court considers July 1, 2022 appropriate.  The motion is granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-01257 
CASE NAME: DIMERCURIO VS MARTINEZ REFININ 
HEARING ON MOTION TO/FOR TO FILE A FIRST AMENDED COMPLAINT FILED 
BY JOHN LANGLITZ, MARCO DIMERCURIO 
* TENTATIVE RULING: * 
 

Before the Court is Plaintiffs' motion for leave to file a first amended complaint ("FAC"). For the 

reasons set forth, the motion is granted. Plaintiffs shall file their FAC by September 13, 2021. 

Background 

Plaintiffs allege they are "Operators" employed by defendant Martinez Refining Company, LLC 

("Martinez Refining") at its Martinez facility. (Proposed FAC ¶¶ 11, 12.) They filed this action on 

behalf of themselves and as proposed class representatives alleging violations of the IWC 

Wage Order No. 1-2001, the California Labor Code, and the Unfair Competition Law, Business 

& Professions Code § 17200 ("UCL"). They are also the plaintiffs in a related action previously 

filed in this Court against another refining company, Equilon Enterprises LLC. That action was 

removed and is pending before the United States District Court for the Northern District of 

California. 

Plaintiffs' original class action complaint filed in July 2020 included four causes of action, three 

for Labor Code violations, and one for violation of the UCL. Plaintiffs move for leave to file their 

FAC, which adds a fifth cause of action for civil penalties under Labor Code §§ 2698, et seq., 

the Private Attorney General Act ("PAGA").  
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Standards Governing Leave to Amend 

Plaintiffs cite Code of Civil Procedure §§ 473 and 576 and the liberal policy allowing amendment 

of pleadings embodied in those statutes. The Court has discretion to allow amendment of 

pleadings under Code of Civil Procedure § 473(a)(1) "in furtherance of justice," and "upon any 

terms as may be just." Code of Civil Procedure § 576 grants the Court discretion to allow 

amendment of a pleading "at any time before or after commencement of trial, in the furtherance 

of justice, and upon such terms as may be proper." (Code Civ. Proc. § 576.)  

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does 

not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in 

which 'a court will be justified in refusing a party leave to amend his pleading so that he may 

properly present his case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court 

(1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163]; Atkinson v. Elk Corp. (2003) 

109 Cal.App.4th 739, 760-761].)  

Whether to grant leave to amend is in the sound discretion of the trial court. (Sullivan v. City of 

Sacramento (1987) 190 Cal. App. 3d 1070, 1081.) However, the Court may be found to have 

abused its discretion if leave to amend is refused where there is no showing of prejudice to the 

other party by allowing the amendment. (Fair v. Bakhtiari (2011) 195 Cal.App.4th 1135, 1147; 

Thompson Pacific Construction, Inc. v. City of Sunnyvale (2007) 155 Cal.App.4th 525, 544-545.) 

Analysis 

Martinez Refining opposes the motion. It argues (1) the proposed PAGA claim is not 

substantively meritorious and is legally deficient in a number of ways, (2) Plaintiffs have unduly 

delayed in seeking to file the FAC, to Defendant's prejudice, and (3) the moving papers fail to 

make the showing required under California Rule of Court 3.1324(b) on a motion to amend a 

pleading. The Court does not find that any of the arguments in opposition to the motion are 

sufficient to warrant denying Plaintiffs leave to file the FAC under the statutes and case law.  

1. Merits of the Proposed FAC 

 

Defendant's opposition is almost entirely focused on why the proposed PAGA claim fails to state 

a factually and legally sufficient PAGA claim, including Plaintiffs' alleged failure to exhaust their 

administrative remedies because the notice to the LWDA was deficient, Plaintiffs' alleged 

inclusion of claims for a time period outside the applicable limitations period, and other claimed 

defects. (Opp. pp.10-21.)  

In the context of a motion for leave to file the FAC, the Court will not address the merit or lack of 

merit of the PAGA claim as pleaded in the FAC, whether Plaintiffs have exhausted their 

administrative remedies, or whether and to what extent the relation back doctrine applies to the 
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claim. Under the case law, the "better practice" is for the Court not to address the merits of a 

proposed amended pleading in the motion for leave to amend, and to allow the merits instead to 

be addressed through a demurrer, motion for judgment on the pleadings, or other appropriate 

pleading after the amended pleading is filed. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 

760; Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.) Defendant may 

raise the deficiencies in the PAGA claim by demurrer, a motion for judgment on the pleadings or 

another other appropriate procedure if it contends the PAGA claim lacks merit.   

2. Delay in Moving to Amend 

 

Plaintiffs explain the timeline leading up to the motion for leave to file the FAC. They explain that 

the delay between the expiration of the deadline to amend without leave of Court under Labor 

Code § 2699.3(a) was a result of (a) Plaintiffs' seeking to dismiss claims by former plaintiff 

Charles Gaetz, which occurred when the Court entered the order of dismissal on January 29, 

2021, and (b) Plaintiff's anticipation that they might reach a settlement of claims in the related 

litigation against Equilon pending in the federal court which might prompt settlement in this case. 

(Nazarov Decl. ¶¶ 4, 6, 17.)  

The Court does not find that there was unreasonable delay in Plaintiffs' moving to amend under 

the circumstances. Further, delay alone is not a basis to deny a motion for leave to amend. 

(Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564-565 [reversing judgment on the pleadings 

for defendant after plaintiff's motion to amend made on the day of trial was denied; defendant 

was not surprised or misled by the proposed amendment to attach the correct deposit receipt 

and purchase agreement instead of escrow instructions to the complaint, and the short delay in 

the trial which would result from the amendment did not prejudice defendant].) 

3. Non-Compliance with Cal. R. Ct. 3.1324(b) 

The Court finds the moving papers including Mr. Nazarov's Declaration substantially comply with 

Cal. R. Ct. 3.1324(b) and make the showing required under the applicable Code of Civil 

Procedure statutes. Counsel's declaration includes the proposed FAC. (Nazarov Decl. ¶ 2 and 

Exh. 1.) Though the declaration and the other moving papers do not provide the page and line 

numbers of the amendments to the original complaint or a copy of a redlined version of the FAC 

marked to show the changes as set forth in Rule 3.1324(a)(2) and (3), the declaration describes 

the amendments in the FAC and their effect sufficiently. It describes the removal of references 

to a former plaintiff now dismissed, the addition of a new PAGA cause of action, and the 

amendment to the proposed class definition. (Nazarov Decl. ¶¶ 14, 16.) The moving papers 

explain Plaintiffs' theories of why the PAGA claim is proper and provides a timeline, also 

reiterated in Mr. Nazarov's Declaration, regarding the steps taken by Plaintiffs to exhaust their 

administrative remedies with the LWDA, the prerequisite for asserting the PAGA cause of action 

and the amendment to the original complaint, and why the request was not made earlier. 

(Memo. ISO Mot. pp. 13-21; Nazarov Decl. ¶¶ 4-12, 17.) Plaintiffs have shown that they 

attempted to obtain a stipulation to file the FAC prior to resorting to the motion. (Nazarov Decl. 

¶¶ 7-12.)  
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Even if the moving papers were not in full compliance with Rule 3.1324(b), Defendant has not 

cited any case authority holding that non-compliance with that rule overrides the statutes and 

case law mandating that the Court liberally grant leave to amend a pleading absent prejudice to 

the opposing party. Defendant does not claim, nor could it reasonably claim on the record 

before the Court, that any minor failure to meet fully the requirements of Rule 3.1324(b) is 

somehow so prejudicial to Defendant that leave to file the FAC should be denied. 

4. No Prejudice 

 

The only evidence Defendant presents in opposition to the motion is evidence that they argue 

shows undue delay in Plaintiff seeking leave to file the FAC. Defendant does not argue any 

prejudice resulting from the delay. Defendant does not argue any unfair surprise in Plaintiffs 

moving to amend to add the PAGA claim; to the contrary, Defendant contends Plaintiffs 

indicated their intention to move to amend to add the PAGA claim by the end of November 

2020, and did not move to amend until June 2021.  

 

  

 8.  TIME:  9:00   CASE#: MSC21-00513 
CASE NAME: CHARLOTTE STANDEFER  VS SIERRA 
HEARING ON MOTION TO/FOR STRIKE 1ST AMENDED COMPLAINT FILED BY 
SIERRA-AT-TAHOE, LLC 
* TENTATIVE RULING: * 
 
 

Defendant Sierra-At-Tahoe’s motion is granted as to the word “willfully” in paragraph 78 

and otherwise the motion is denied.   

Failure to Allege Specific Amount of Damages 

Defendant moves to strike the entire FAC based on a failure to comply with Code of Civil 

Procedure section 425.10(a)(2), which states that  “[i]If the recovery of money or damages is 

demanded, the amount demanded shall be stated.” 

“[T]he specific dollar amount is necessary only when a default judgment is to be entered. 

The purpose of such a requirement is to ensure that the defendant is sufficiently aware of 

the consequences of not answering the complaint. [Citation.] However, ‘in any other case, the 

court may grant the plaintiff any relief consistent with the case made by the complaint and 

embraced within the issue.’ (Code Civ. Proc., § 580, subd. (a).) Hence, the absence of a specific 

amount from the complaint is not necessarily fatal as long as the pleaded facts entitle the 

plaintiff to relief. [Citation.]” (Furia v. Helm (2003) 111 Cal.App.4th 945, 957.)  
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Yu v. Liberty Surplus Ins. Corp. (2018) 30 Cal.App.5th 1024 holds that a default 

judgment was void because no damages were stated in the complaint. Yu does not require the 

Court to strike a complaint for the failure to allege specific damages. 

Defendant also argues that it is unclear what damages Plaintiff seeks. The Court finds 

that damages are sufficiently alleged in the FAC. Discovery may be taken to further determine 

the amount of damages.  

The request to strike the entire FAC is denied  

Punitive Damages 

Next, Defendant moves to strike the word “exemplary” in paragraph 23(8), punitive 

damages allegations in the fraud claim (paragraph 58), and the prayer for punitive damages 

(prayer for relief E). 

Punitive damages are permitted in case with malice, oppression or fraud. “ ‘Fraud’ 

means an intentional misrepresentation, deceit, or concealment of a material fact known to the 

defendant with the intention on the part of the defendant of thereby depriving a person of 

property or legal rights or otherwise causing injury.” (Civil Code section 3294(c)(3).) “In order to 

survive a motion to strike an allegation of punitive damages, the ultimate facts showing an 

entitlement to such relief must be pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 

Cal.App.4th 1253, 1255.) 

Defendant argues that fraud has not been alleged specifically as to all its elements and 

thus, Plaintiff cannot seek punitive damages. Defendant argues that Plaintiff failed to cite or 

quote the disclosures that were made to her and failed to allege a duty to disclose. Defendant 

also argues that the Plaintiff has not made sufficient allegations to make the Defendant, a 

corporate entity, liable for punitive damages.  

Generally speaking, fraud allegations must be alleged with particularity, including what 

said what when, but less particularity is required for some types of fraudulent concealment. “If 

the duty to disclose arises from the making of representations that were misleading or false, 

then those allegations should be described. [Citation.]” (Alfaro v. Community Housing 

Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1384.)  

There are various ways a duty to disclose arises, however, those situations usually 

include a fiduciary relationship or a transaction between the parties. (Bigler-Engler v. Breg, Inc. 

(2017) 7 Cal.App.5th 276, 310-12.) “ ‘In transactions which do not involve fiduciary or 

confidential relations, a cause of action for non-disclosure of material facts may arise in at least 

three instances: (1) the defendant makes representations but does not disclose facts which 

materially qualify the facts disclosed, or which render his disclosure likely to mislead; (2) the 

facts are known or accessible only to defendant, and defendant knows they are not known to or 
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reasonably discoverable by the plaintiff; (3) the defendant actively conceals discovery from the 

plaintiff.’ [Citation.]” (Id. at 311.)  

Here, Plaintiff has alleged a transactional relationship between the parties based on 

Defendant selling lift tickets to Plaintiff and class members. Plaintiff has also alleged sufficient 

facts to show that Defendant had a duty to disclose. Plaintiff and class members purchased lift 

tickets from Defendant for a specific day. “During the lift ticket purchase process, Defendant… 

only warned that the parking lot capacity at the ski resort may be full, not that Plaintiff and 

consumers would be unable to use lift tickets because of restrictions and limitations imposed on 

the total capacity at the mountain and/or that Defendant… has been selling more lift tickets than 

can be honored.” (FAC ¶52; see also ¶¶12-15, 53-54.) Plaintiff alleges that Defendant could 

have made the disclosure during the online process for ticket purchases. (FAC ¶52.) These 

facts are sufficient to show a duty do disclose that the tickets and sufficient to alleged fraudulent 

concealment.  

Finally, the facts alleged are sufficient to allege fraud against a corporate entity at this 

stage in the case. Usually,  “[t]he requirement of specificity in a fraud action against a 

corporation requires the plaintiff to allege the names of the persons who made the allegedly 

fraudulent representations, their authority to speak, to whom they spoke, what they said or 

wrote, and when it was said or written. [Citations.]” (Tarmann v. State Farm Mut. Auto. Ins. 

Co. (1991) 2 Cal.App.4th 153, 157.) But, “the requirement of specificity is relaxed when the 

allegations indicate that ‘the defendant must necessarily possess full information concerning the 

facts of the controversy’ [citations]…” (Id. at 158.)  

Plaintiff has alleged that the fraud occurred during the purchasing of tickets from 

Defendant’s website based on a failure to disclose. In this case, Defendant has the knowledge 

of who decided what information to include – and what information to leave out – during the 

purchasing process on Defendant’s own website. At this stage in the case, Plaintiff’s allegations 

are sufficient to allege fraud against a corporate defendant. 

The request to strike the punitive damages allegations from the FAC is denied.  

Willful Allegation 

Finally, Defendant moves to strike paragraph 78, which alleges that Defendant’s breach 

of contract was willful. Whether a contract is “willfully” breached is not part of a breach of 

contract claim. 

“[P]unitive or exemplary damages, which are designed to punish and deter statutorily 

defined types of wrongful conduct, are available only in actions ‘for breach of an 

obligation not arising from contract.’ (Civ. Code, § 3294, subd. (a), italics added.) In the absence 

of an independent tort, punitive damages may not be awarded for breach of contract ‘even 
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where the defendant's conduct in breaching the contract was wilful, fraudulent, or malicious.’ 

[Citation.]” (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 516.)  

Plaintiff argues that she can allege willful conduct in support of a claim that Defendant 

fraudulently induced Plaintiff (and others) to enter into a contract. (Glendale Fed. Sav. & Loan 

Assn. v. Marina View Heights Dev. Co. (1977) 66 Cal.App.3d 101, 135 [punitive damages award 

was proper in a claim of fraudulent inducement].) Here, however, the breach of contract claim 

does not allege fraudulent inducement. Therefore, the allegation that Defendant’s breach was 

willful is irrelevant.  

  

 9.  TIME:  9:00   CASE#: MSC21-00564 
CASE NAME: ATIENZA VS HOMEGOODS, INC. 
HEARING ON DEMURRER TO COMPLAINT of ATIENZA FILED BY MYRNA 
ATIENZA 
* TENTATIVE RULING: * 
 
 

The motion to stay proceedings filed by Homegoods, Inc. (“defendant”) is granted. 

Because there are substantially overlapping causes of action here as in a previously-filed state 

court action, the court in the previous action has exclusive and continuing jurisdiction.  

Accordingly, this action is stayed. The stay shall remain in effect until the Gutierrez 

action, Dennis Gutierrez v. Homegoods, Inc., et al, San Bernardino County Superior Court, 

Case No. CIV-DS-2017556, is finally resolved (by judgment, settlement, or otherwise), or until 

lifted by court order. The present order is expressly made without prejudice to any intervention / 

coordination motion / petition that plaintiff may bring in the Gutierrez case.  

 The basis for this ruling is as follows. 

Background 

In this PAGA case, plaintiff alleges she was a non-exempt hourly employee of 
defendant, a chain of home furnishing stores, between June and November of 2020. 
(Complaint, ¶¶5-6.) She brings her claims “on behalf of the State of California with respect to 
herself and all individuals who are or previously were employed by defendant in California and 
classified as non-exempt employees” (Complaint, ¶7), alleging defendant failed to: (1) provide 
accurate itemized wage statements; (2) provide meal and rest periods; (3) pay overtime wages; 
(4) pay minimum wages; and (5) reimburse for required expenses; (6) provide wages when due; 
and (7) provide seating as required by the Labor Code (Complaint, ¶31). Plaintiff’s pre-filing 
notice to the California Labor and Workforce Development Agency (“LWDA”) was sent on 
January 5, 2021. The instant complaint was filed March 22, 2021.  

At that time, another PAGA plaintiff, Dennis Gutierrez, already had a pending suit 
against the same defendant. Dennis Gutierrez v. Homegoods, Inc., et al, San Bernardino 
County Superior Court, Case No. CIV-DS-2017556, was filed August 14, 2020 after a pre-filing 
letter was sent to the LWDA by Gutierrez on June 3, 2020.  
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After efforts to meet and confer (see Declaration of Brittany McCarthy, Ex. A), defendant 
demurs pursuant to Code of Civil Procedure, § 430.10 (c), arguing that an abatement or stay of 
the present action is mandatory because this case involves the same parties and causes of 
action. Alternatively, defendant requests the Court use its discretion to stay the proceeding, 
consistent with the doctrine of exclusive concurrent jurisdiction. 

Plaintiff opposes on the grounds that there is no final judgment, neither the parties nor 
the claims alleged in the two actions are the same, coordination is the appropriate method for 
dealing with this sort of situation, and a dismissal or stay would be prejudicial. 

Request for Judicial Notice 

Defendant requests judicial notice of two documents: the Gutierrez complaint and the 

Gutierrez pre-filing letter to the LWDA. The request is unopposed and is granted. (Evidence 

Code §§ 452, 453.) 

Discussion 

As a preliminary matter, the Court notes that this area of the law appears to lack decisive 

authority on the question of abatement. The PAGA statute does not explicitly prevent multiple 

PAGA plaintiffs from simultaneously prosecuting separate complaints against the same 

employer, as noted in the case cited by plaintiff, Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 

853, 873.  However, that decision was for the narrow purposes of determining “whether [an] 

arbitration agreement constituted an enforceable postdispute agreement.” (Id. at p. 873.) 

There is similarly no authority, of which this Court is aware, preventing traditional 

application of abatement rules and the rule of exclusive concurrent jurisdiction to PAGA actions. 

As a result, the applications of those rules is examined below.  

A. Mandatory Abatement  

A plea in abatement pursuant to Code of Civil Procedure section 430.10, subdivision (c), 

may be made by demurrer or answer when there is another action pending between the same 

parties on the same cause of action. Section 430.10 states: “The party against whom a 

complaint or cross-complaint has been filed may object, by demurrer or answer as provided in 

Section 430.30, to the pleading on any one or more of the following grounds: … (c) There is 

another action pending between the same parties on the same cause of action.” (See also 

People ex rel. Garamendi v. American Autoplan, Inc. (1993) 20 Cal.App.4th 760, 770 [Statutory 

plea in abatement requires that the prior pending action be between the same parties on the 

same cause of action].) In ruling on a demurrer, a court considers the face of the pleading 

attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).)  

1. Same Cause of Action 

In determining whether the causes of action are the same for purposes of pleas in 

abatement, the rule is that such a plea may be maintained only where a judgment in the first 

action would be a complete bar to the second action. (Plant Insulation Co. v. Fibreboard Corp. 

(1990) 224 Cal.App.3d 781, 788 (“Plant Insulation”), citing Lord v. Garland (1946) 27 Cal.2d 
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840, 848.) To determine whether the cause of action would be barred, a court must look to the 

primary rights involved. (See Bescos v. Bank of Am. (2003) 105 Cal.App.4th 378, 397.) The 

primary right theory has long been followed in California. (Hamilton v. Asbestos Corp. (2000) 22 

Cal.4th 1127, 1145.) “It provides that a ‘cause of action’ is comprised of a ‘primary right’ of the 

plaintiff, a corresponding ‘primary duty’ of the defendant, and a wrongful act by the defendant 

constituting a breach of that duty. The most salient characteristic of a primary right is that it is 

indivisible: the violation of a single primary right gives rise to but a single cause of action.” (Ibid.)   

Here, the plaintiff makes minimal attempt to distinguish the claims asserted here from 

those in the Gutierrez case. Both cases assert only a single cause of action for Violation of the 

Private Attorneys General Act. Within the cause of action, both matters seek penalties for the 

same violations of the Labor Code. Gutierrez may be broader in scope since that complaint also 

alleges failure to provide written notice of material terms of employment (¶127).  

Plaintiff’s position that aggrieved employees’ time was uncompensated due to Covid-19 

precautionary temperature checks misses the mark. The reason for not being paid does not 

constitute a cause of action, but evidentiary support. The cause of action stems from the 

aggrieved employees’ right to be compensated and both actions contend, inter alia, that 

aggrieved employees were not paid for all time worked.  

The causes of action in this case appear to also be at issue in the Gutierrez action.  

2. Same Parties 

While the named plaintiffs are different in the Gutierrez and Atienza actions, they each 

assert their claims on behalf of the LWDA and all of defendant’s California nonexempt hourly 

employees. Although PAGA empowers an LWDA-deputized employee to prosecute an action 

on behalf of the state and aggrieved employees, who share any civil penalties recovered in the 

action, the law does not confer any property right on the plaintiff. (Amalgamated Transit Union, 

Local 1756, AFL-CIO v. Superior Court (2009) 46 Cal.4th 993, 1003.) Rather, an authorized 

PAGA plaintiff acts as the proxy or agent of the state's labor law enforcement agencies and 

represents the same legal right and interest as those agencies—namely, recovery of civil 

penalties that otherwise would have been assessed and collected by the LWDA. (ZB, N.A. v. 

Superior Court (2019) 8 Cal.5th 175, 185, citations omitted.) 

As a result, there is some grounds for concluding the same plaintiffs and defendant are 

parties in each of the two cases.  

B. Exclusive Concurrent Jurisdiction and Discretionary Stay 

Even where the requirements for a statutory plea in abatement are not met, such as 

complete identity of parties, causes of action or remedies, the rule of exclusive concurrent 

jurisdiction may require that a later-filed action be stayed. (Plant Insulation, 224 Cal.App.3d at p. 

788.) The remedies sought in the separate actions need not be precisely the same so long as 

the court exercising original jurisdiction has the power to litigate all the issues and grant all the 

relief to which any of the parties might be entitled under the pleadings. (Ibid.) 
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C. Collateral Estoppel 

Plaintiff’s first argument heading is “Defendant's Collateral Estoppel Argument Fails.” 

The referenced point in the demurrer appears to be the following quoted statement: “This action 

should be stayed to avoid potentially conflicting judgments with the court in the Gutierrez action, 

because if this action is not stayed, there is a risk that the courts will reach conflicting decisions, 

resulting in problematic res judicata and collateral estoppel issues […].” (Memorandum of Points 

and Authorities in Support of Demurrer, § III.B.2, emphasis added.)  

It is the risk of conflicting decisions that supports staying the proceedings here. Because 

an aggrieved employee's PAGA action functions as a substitute for a government enforcement 

action, a judgment is binding not only on the plaintiff, but also on government agencies and any 

other aggrieved employee not a party to the proceeding. (Arias v. Superior Court (2009) 46 

Cal.4th 969, 984-987.)  

The Arias decision was explained in Julian, supra, 17 Cal.App.5th at 866-867: 

Our Supreme Court has explained that the doctrine of collateral estoppel, rather than the 

statutory scheme, shields the employer from an abusive “‘one-way intervention,’” that is, 

a series of PAGA actions by different employees that would continue until some 

employee prevailed. [Citation.] Because an employee's PAGA action “functions as a 

substitute for an action brought by the government itself,” under the doctrine of collateral 

estoppel, a judgment unfavorable to the employee binds the government, as well as all 

aggrieved nonparty employees potentially entitled to assert a PAGA action. [Citation.] 

Res judicata may also serve the interests of non-party employees. (See ZB, N.A., supra, 

8 Cal.5th at 196-197 [noting that employees who are not parties to a PAGA action can also 

invoke collateral estoppel to their benefit].) The res judicata effect of staying the later case will 

also serve judicial economy.  

While the Court agrees with plaintiff that collateral estoppel does not apply at this time, it 

does not follow that a stay is unwarranted.  

D. Coordination 

Plaintiff argues coordination is the correct proceeding for handling simultaneously 

pending actions like those at issue here. The Court is unaware of any petition for coordination 

having been filed in the Gutierrez action. As noted above, this ruling is without prejudice to such 

avenue, which very well may be the correct mechanism for handling a lack of any statutory 

provision addressing multiple concurrent PAGA actions.  

E. Prejudice 

Plaintiff’s final argument that a “Dismissal or Stay of Plaintiff's Claims Would Be Severely 

Prejudicial” argues a remedy not raised in the demurrer. Defendant does not request dismissal. 

As mentioned above, plaintiff’s individual claims stand to benefit from issues that may be 

decided in favor of the employees in the Gutierrez case.  
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F. Conclusion 

The Court need not reach whether the parties and causes of action are identical. Multiple 

suits do not serve the interests of judicial economy and there is at least some risk of inconsistent 

results in allowing them to proceed simultaneously. In the absence of persuasive legal authority 

suggesting that PAGA actions are exempt from the rule of exclusive concurrent jurisdiction, the 

Court applies the rule and stays this action. The stay is subject to the limitations stated above. 
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